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Before: GOODWIN, O’SCANNLAIN, and TALLMAN, Circuit Judges.

California state prison wardens Anthony C. Newland and Glenn Mueller

appeal the district court’s grant of Robert Howard Richardson’s habeas petition. 

We have jurisdiction pursuant to 28 U.S.C. §§ 1291 and 2253 and review the
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district court’s decision to grant the habeas petition de novo.  Leavitt v. Arave, 383

F.3d 809, 815 (9th Cir. 2004).  The facts are known to the parties and will not be

repeated here.  

The district court erred by determining that Richardson was entitled to

statutory tolling for the period his state habeas petition was pending.  Richardson’s

state habeas petition, which the state court dismissed pursuant to California’s

untimeliness rule, was not “properly filed” for purposes of tolling AEDPA’s one-

year statute of limitations.  28 U.S.C. § 2244(d)(2); Pace v. DiGuglielmo, 125 S.Ct.

1807, 1812 (2005); Bonner v. Carey, 425 F.3d 1145, 1149 (9th Cir. 2005).  We

have rejected the proposition—upon which the district court relied—that statutory

tolling is available when the state court denies the postconviction petition both on

the merits and as untimely.  Bonner, 425 F.3d at 1148-49.

Since the district court did not reach Richardson’s equitable tolling claim,

we remand for further proceedings.  See id. at 1150.

The Federal Defender’s motion to file an amicus brief is denied pursuant to

Fed. R. App. Pro. 29.  Each party shall bear its own costs on appeal.

REVERSED IN PART AND REMANDED IN PART.


